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CDI
CEDH
CEJIL
CIDH
CPT
HRW
ICC
ICRC
ICTR
ICTY
[HL
LCHR
RCT
RICR
UNCAT
WOAT
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Amnesty International

Association for the Prevention of Torture

Comité Against Torture

Comité du Droit international

Convention Européenne des Droits de L'Homme

Center for Justice and International Law

Commission Interaméricaine des Droits de L’'Homme
Commission européen de la Prévention de la Torture
Human Rights Watch

International Criminel Court

International Comity of Red Cross

International Criminel Tribunal for Rwanda
International Criminel Tribunal for the former Yugoslavia
International Humanitarian Law

Lawyers Committee for Human Rights

the Cohabitation and Research Center for Torture Victims
Revue International de la Croix Rouge

United Nations Convention Against Torture
World Organization Against Torture
édition
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3 Article33: «- Aucun des Etats contractants n’espté ou ne refoulera, de quelque maniére que teIgoi

réfugié sur les frontiéres des territoires ou saoui sa liberté serait menacée en raison de sad@esa religion,
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Abstract ‘
In this thesis, I dealt with the issue of the handicaps facing tortures and treatments, or the

severe penalties, or.the human or the professional. This issue has been of great constant concern
at the international level and of a lot unanswered_questions_especially at the time of the horrifying
growing and proliferation of torturing practices and the maltreatment all over the world at the
time when the United Nations is making great efforts in order to get rid all such practices.

And thus, the hypothesis we envisage to deal with this issue is represented in the attempt to
determirte the handicaps preventing the eradication of the phenomenon of tortures whatever the
kind of handicaps - theoretical or practical, political of legal and finding out the fandmarks and the
details of each handicap separately and trying to determine the areas of the problem within that
organization loaded of agreements , charters and mechanisms that prohibit tortures and the alike
prdctices. So, the problematic that we tried to deal with through this issue is:

What are the handicaps facing the prohibition of tortures in the contemporary internationa! law
~ that make not hassle-free the definitive eradication of such a phenomenon? -

Through such scientific examination of the issue, we suggested dividing it into two chapters
preceded by-an introductory chapter in which we dealt with historical course of the tortures
phenomenon and the efforts dedicated to eradicate it. In the end of this chapter, we came to the
conclusion that the system of prohibiting tortures is not compatible with the volume of the

torturing practices.

In the first chapter, I studied a set of legal handicaps facing the prohibition of tortures and I
divided it into four subchapters, In the first sub-chapter I dealt with the problematic of defining
tortures, distinguishing it from those practices similar to it. At the end of this subchapter I came
1o the fact that the definition of torturing in the international agreements lacks precision. It isa
very narrow definition compared to the volume of the torturing phenomenon and thus it covers only
a little proportion of practices. And thus, a big part of the torturing practices are not considered
as prohibited in view of the texts of the international agreement denying tortures in the exception
of those committed by an official in order to get information or confessions.

In the second subchapter, I dealt with the phenomenon of the provisional conditions and how it
is used by same countries as a pretext to justify its abuses of the right of not exposing to
tortures or maltreatment. As for the third subchapter, I dealt with the the system of reservation
and the interpretational declarations and more precisely the reservation on the agreements of
human rights and how this system effects the implementation of the aims from such agréements,
then I dealt with the second inquiry about the reservation of some countries about the judgments
meant for prohibiting fortures and maitreatment and how this effected negatively on ensuring
their commitments contained in the agreements denying tortures. In the fourth subchapter, I
dealt with a set of legal handicaps at the leve| of international criminal justice because tortures
are not just an abuse of human rights but also an international crime like the other crimes
undergoing the same effects because the guilty flee the punishment.

189



5 Skl (wadla

As respect the second chapter of this thesis, I dealt with a set of political and practical
handicaps and I divided this chapter inte four subchapters. A first subchapter, in which I dealt
with the two principles of sovereignty and the non-interference and the maintenance of the
traditional concept of some countries for the two principles although the contemporary
international law discarded such concepts, and how the maintenance of such concepts effected the
possibility of questioning them on what they commuﬂed as a buses of human rights in general and

the right of nhot exppsing ‘ro fortures in particular. I dedicated the second subchapter to the
question of diplomatic guaranties against tortures and to what extent they are worth avoiding the
danger of exposing individuals to tortures and to the maltreatment in the countries to which they
were expelled .In the third subchapter, I dealt with the absence of international cooperation and
the loyal political willpower of the countries in fighting tortures through the cooperation with the
mechanisms of the international criminal justice making its internal legislations go hand in hand
with the judgments of forbidding tortures at the international level, and how the absence of
internationa! cooperation effected negatively the international efforts, to conclude the second
chapter with a fourth subchapter in which we dealt with the question of technological development
and what accompanied it like the emergence of torture techniques that leave no traces on the
“bodies of the tortured although they are more painful and cruel than those traditional ones
preceding them. Thus, it is more difficult to get material proofs thanks to which we can conwcf

tortures and maltreatment committers,
At the end, all I aspired from this thesis is fo contribute a littie in order shed light on this

important issue praying Allah the Almighty to help me achieve it perfectly.
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