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le résumé

Au mon de dieu clément et miséricordieux; louange a dieu, dieu de I' univers, de
tous , de tout le monde et de I'au- dela; et, que le salut soit sur L’envoyé¢ de dieu. Ceci étant
dit, je puis me permettre de présenter le résumé de mon travail de recherche intitulé "le
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parcours Historique de la science du droit musulman Malékite ( Ilm oussoul el figh )
période allant du 3éme au 4éme siécle de 1'hégire

c'est L'étude d'une période historique importante relative a la science du droit
musulman sous 1'égide du mouvement "Malékite" connu par l'authenticité du valeurs de
son ¢cole de Bagdad qui joua, sans conteste, un role décisif dans l'avénement de cette
science stipulée plus haut, avec cette remarque non moins importante que cette école
adopta toute une méthodologie scientifique; a savoir la naissance, la définition, la matiére,
la fonction, et les bienfaits de cette science méthodologie déja existante dés 1'époque du
prophéte — que le salut de dieu soit sur lui — qui n'avait méme pas besoin d'un quelconque
effort de réflexion tant il portait déja en lui les principaux traits relatifs a une méthodologie
scientifique y compris toutes ses lois; les mémes remarques sont faites quant aux
compagnons fid¢les du prophete — bénéficiaires de l'approbation divine — auxquels
Mohammed (que le salut de dieu soit sur lui ) se référaient en vue de la confrontation
d'idées, de la concertation, de 1'effort de l'intelligence, de la réflexion dont le résultat fut le
livre, la sunna, le consensus et I'opinion — cette action se faisait toutes les fois que l'ordre
en fut donné par dieu a son prophete, qui, ce dernier, ne manqua point de solliciter,
d'orienter, de guider, d'encourager, de féliciter et de bénir tout effort de réflexion et de
contribution de la part de ses compagnons fideles, qui, eux — mémes étaient doués de bon
sens d'esprit ouvert et surtout de méthodologie dans le travail.

Dés 1'époque des disciples( croyants fideles, pieux tels les anciens dont la foi est
indéniable et dont la vie n'est régit que par les lois du livre saint et la sunna, va découler
I'avenement des Imams ( grandes personnalités religieuses )qui furent derriere tout essor
Islamique couronné par les efforts, l'investigation scientifique, la réflexion, la traduction,
les sciences, les structurations scientifiques, ainsi que l'écriture du coran auparavant
mémorisé selon des regles constates d'autrefois. De tous ces efforts, de cet essor de I'Islam
jusqu'a la renaissance, des réflexions sempiternelles des musulmans on va aboutir aux
sciences du droit musulman ( Ilm Al usul ) .

le pionnier de ces Imams fut L'Tmam SHAFI'T ( que Dieu ait son ame ) inspiré des
efforts MALIKITE et HANAFITE.

Il importe de ne point taire I'apport des musulmans " Oussouli " dont le mouvement
Malikite et plus tard ses disciples se sont inspirés dans Bagdad ( son Ecole ) en I'époque
allant du 3éme au 4éme siecle de I' hégire; période de renaissance" Malikite" apports
indéniables dans cette dite science obligatoirement contextualisée en cette dite période
historique.

Une des priorit¢ fut d'insistés, dans cette communication, sur l'apport de I'lmam
Malek, personnalité religieuse d'un haut rang qui contribuera beaucoup en l'avénement de
la science des principes du droit musulman ( auteur d'une méthodologie scientifique et
d'une terminologie ); de méme, l'attention est également attirée sur l'apporte, fruit de
longues refléxions des différents Imams adeptes de la source de principes Oussouli
appuyés par le coran et la sunna.

Il importe de signaler que je n'ai guere omis de signaler l'apport indéniable des
disciples Malikites tels Abderrahmane Ben Gassem ( 191 de I'hégire ), Achhab Ben
Abdelaziz ( 204 de I'hégire), Asbaagh Ben Faraj El Misri ( 225 de 1'hégire) et d'autres; une
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illustration dan mon travail de recherche montrera bien les différents aspects bénéfiques
allant jusqu'a I' école de Bagdad, de I'école Malek déroulera tout un héritage ( institutions,
valeur morales et culturelles, Islam et surtout méthodologie dans la pensée avec
orientations scientifiques et terminologie)

De ces disciples de 1'lmam Malek , mon choix se porte sur trois d'entre — eux : EL —
Kadhi Ibn EL Hassan Ben EL Kassar ( 398de I'hégire), EL — Kadhi Abi Baker El Bakilani
( 403 de I'hégire), et E1 Kadhi Abdellouahabe ( 422 de I'hégire) auxquels on reconnait
certains mérites , mon action fut de me plonger dans leurs divers travaux de réflexion ayant
pour dénominateur commun l'aspect " Oussouli " de chacun d'eux.

Il était également impératif de rechercher dans la relation de I'Ecole Malekite de
Bagdad et les autres Ecoles Malekite; ou j'ai montré que I'Ecole de Bagdad était équilibrée
car cette Ecole a atteint la dualité entre la narration de la sunna et son interprétation
(réflexion sur celle-ci). Chose qui n' a pas existé dans les autres écoles pendant un certain
temps. Ce qui a donné a I' Ecole de Bagdad une influence majeure sur les autres écoles et
surtout I'Ecole Andalouse. C'est pour cela que j'ai insisté sur cette influence sans négliger
de signaler l'influence qu'a subit 1' Ecole de Bagdad a partir de 1' Ecole Malekite
Egyptienne (Exemple: les efforts de Ibn Abedelhakam) et de I'Ecole Malekite de Kairouan
(Exemple: les efforts de Ibn Abi Zaid Al Kairaouani). De plus j'ai investigué les causes
directes et indirectes de l'affaiblissement et de la régression de 1' Ecole de Bagdad aprés le
4eme siecle de I'Hégire. Et j'ai fini par les conclusions que j'ai atteintes

Que dieu nous vienne en aide et a tout un chacun ;et que le salut soit sur notre
prophete Mohamed.

Abstract

In the name of Allah. Most gracious and most merciful. Praise be to Allah, the
cherisher and sustainer of the worlds an prayer and peace be upon his messenger. In this
research titled (Historical Course of Islamic Jurisprudence Science.(Ilm Ussul Al
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Fiqh), covering the period of the 3rd and 4th centuries of Hegira). It is the study of an
important historical period focusing on Islamic jurisprudence science under the influence
of the “Malekite Doctrine”. It studies one of the prominent “Malekite Schools”; which is
“Baghdad Malekite School”. A school that played a paramount part in improving this
science and preserving the doctrine as a whole. I, also, talked about birth of Islamic
jurisprudence science, I defined it along with is subject matter and pointed out its benefits.
Also, I showed that the rules of science appeared during the era of the prophet- prayer and
peace be upon him. In addition, I stressed then fact that neither the prophet nor his
companions were in need of these rules when it came to solving daily lawsuits of the
Muslims. However the prophet’s and his companions’ efforts were always based on divine
rules: for which I included some examples. In fact, it was the prophet and his companions
who a sound foundation for the rules of Islamic jurisprudence (Ilm Ussul Al Figh) which is
not other than taking from the Holy Koran, the Sunna, the consensus and the opinion. The
prophet (PPUH) has paved the way to the rise of “Consensus” (agreement) by asking his
companions for advice, by order of Allah. He also trained them to favour opinions by
making a kind of “brainstorming”. He used to encourage them to make Ijtihad (efforts,
thinking), he accepted their divergence and encouraged their convergence . then
companions of the prophet showed different methods in their ijtihad: some of them use
mostly the hadith (the sayings of the prophet), others use mostly Arai (opinion) and a third
part used to join the two (Hadith and Arai).

By the coming of the era of the followers (those who came after the companions i.e.
they have not seen the prophet alive but they followed the prophet’s companions). The
followers used to base their decisions (jurisprudence) on the Koran, the Sunna and the
Ijmaa (agreement) of the companions- if it existed. Whenever the companions did not
agree on a issue the followers then took from their sayings; but each follower used to take
from the sayings of his cheikh (teacher). The same thing was for the followers of the
followers i.e.form the Imams Ijtihad (effort, reflection). In addition, the Islamic conquests
had a paramount role in putting sciences and knowledge in script starting by writing the
Koran, the Sunna and the science of foundations of Islamic jurisprudence(Ilm Ussuj Al
Figh) and it was the Imam Eshafii who first gathered and put this science on paper by
God’s will. The pioneers of the Imams- Malek and Abi Hanifa had a very important role in
throwing light rules of the foundation of the Islamic jurisprudence and declared some them
(they made them known to the public). For this reason I mentioned the rules on which the
Imam Malek founded his “doctrine” and of which he declared some. In my research 1, also,
mentioned the political, social and cultural status in Baghdad during the 3rd and 4th
centuries of the hegira. The purpose of which was to know the conditions in which the
Malekite jurisprudence science (Ilm Ussuj Al Figh Al Maleki) has evolved, on the one
hand , and because it is impossible effectively decode the evolution of a movement and the
human creativity unless from the environment, the time and space where they rose.

I also took from the biography of Imam Malek in order to stress his unique
personality. A personality that had a big effect on the Islamic legal theories in general, and
I showed in some details his methodology in “ussul Al Figh”. The goal of this is to focus in
the fact that the Imams of Ijtithad started their reflection from the rules of Islamic
Jurisprudence foundation whose base had been the Koran and the Sunna; that is to say,
they never started from a vacuum and never were they subjective. Thus their divergences
in jurisprudence were legal they were not denied nor were they a sin.
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I also investigated the efforts of the most famous disciples of Imam Malek ; among
them, Abderrahmane Ibn Al kacem (died 191 hegira), Ashhab Ibn Abdulaziz (204 H)and
Asbagh Ibn Al Faraj Al Masri (225 H) and others. I gave some examples of their ““ fatawi”
and their sayings and showed that they were founded on Islamic jurisprudence rules and
also showed that their numerous sayings and takhrijat (kind of reflection) were a rich
source that fed all Malekite schools and especially the one of Baghdad. I also want to
signal that the disciples of Malek did not only inherit his jurisprudence (Figh) but also his
methodology, his fetwa and Ijtihad. The same was for the disciples of the disciples of
Malek. This made Baghdad Malekite school acquire a lot and give a lot. I also talked in
some details about Baghdad Malekite school and how it came to existence and the factors
that brought the Malekite doctrine to it (Baghdad) and I showed its characteristics,
investigated on its most famous Imams and selected three of them who are: Al kadhi Abi
Al Hassan Ibn Al Kassar (398 H), Al kadhi Abi Bakr Al Bakilani (403 H) and Al kadhi
Abdeluahab (422 H). My choice of these three personalities was stimulated by their fertile
and remarkable knowledge in the field of Ussul Al Figh: which is clearly shown in their
writings. For this reason I investigated their efforts and reflections one by one and tried to
throw light on the methodology of each of them.

I ,also, investigated the relationship between Baghdad Makekite school and other
Malekite schools and stressed that Baghdad Malekite school showed a certain equilibrium
between the duality of narrating the sunna and the reflection which did not exist in others
school at that time. This equilibrium in Baghdad school had great effects on all other
schools especially the Andalusi school. So I focused on these effects and did not neglect to
show the influence of other schools on Baghdad ; such as, the Egyptian school (the
reflections of Ibn Abderrahmane) along with the Kairaouani school (Abi Zaid Al
Kairaouani). I also investigated and mentioned the direct and indirect causes of the
weakness and regression of Baghdad Malekite school after the 4th century of Hegira .

Finally, I ended up by dealing the conclusions I attained in my research.

May Allah Help us!

Prayer and peace be upon his messenger.

[Translated from Arabic By Fetni Med Naceur Teacher of English Lycee Djebel el Djorf
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