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Kluwer Law International, 1999 ,p : 423.
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International Law, 20, 2007, Pp: 377-404, At: 387.
4 See: W.Parks, op.cit,p :04.
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> See : LC.Green, Superior Orders In National And International Law, Sijthoff Publicher,1976,Pp:263-264

6 See : Carol T.Fox : “Closing A Loophole In Accountability For War Crimes :Successor Commander’s Duty To
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“From These Disastrous Years, Military Lesson Were Leared, Soldiers Who Were Regularly Fed And
Paid, And Who Did Not Have To Forage For Food And Shelter, Could Be Disciplined And Trained To a
Pitch Of Efficiency That Greatly Raised The Tactical Level Of Operation — Troops Were Organized
Under a Regular Chain Of Command In Battalions, Regiments, And Other Standard Units,
Administrative Staffs Handled Supplies, Pay, And Logistical Necessities, Military Police Helped
Enforce Discipline, And Procedures Something Like Courts- Martial Were Established To Punish
Offenders?0 .
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18See :L.Green, op.cit, Note:12-13
13 See :Nicole Laviolette :«Commanding Rape : sexual violence, Command Responsibility, and the

prosecution of Superior by the International Criminal Tribunals for the former Yugoslavia and
Rwanda»,The Canadian Yearbook of International Law, vol: 36, 1999, Pp: 93-149, Pp :96-97.
20 See: Telford Taylor: « The Anatomy of the Nuremberg Trials », in N.Laviolette, op.cit, p : 97.
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Martinus Nijhoff Publishers, 1992,p:22.
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“If Soveringn Immunity Were An Admissible Grounds For Exempting Officials Of High Rank, Offenders
Of Lesser Rank Could Mere Persuaively Argur The Defence Of Superior Orders, If The Real Decision Makers
Were Immune From Legal Responsibility Altogether, Then Officials Of Lesser Rank Should Be Excused Also”
See: Lyal S.Sunga, individual Responsibility... ,op.cit, Pp :22.
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Lehmann-General ,Judge Advocate
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e C(Classe A : crimes contre la paix, visait uniquement les hautes sphéres du pouvoir et ceux qui
avaient planifié et dirigé la guerre.

e C(Classe B : crimes de guerre conventionnels.

e Classe C: crimes contre I'humanité®?

e a5 LW Gdggeadl G B V) b Al o5 YT el b ) OB ) 1A
Bol) LaSomall s i ppendl e g ¢ Ol Vg g Mgkl 0 Sl ST 5 BaLa e

fo (E)D)(C)(B) =ah 61 sl ) 100
REGLEMENT DE PROCEDURE ET DE PREUVE , Tribunal pénal international pour le Rwanda (TPIR) , 14 mars 2008.
101 Voir Catherine cissé, op.cit., p : 273.
102 See mark osiel : «  the banality of good : aligning incentives against mass atrocity », columbia law review
,Pp: 1751-1862 , at: 1754-1755.
103 Voir : Tribunal militaire international pour I'Extréme-Orient , in :
Ahttp://fr.wikipedia.org/wiki/Tribunal_militaire_international_pour_I'Extr%sC3%AAme-Orient?
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104 Quatre Premiers ministres : Kiichiro Hiranuma, Koki Hirota, Kuniaki Koiso, Hideki T5j0
Trois ministres des Affaires étrangéres : Yosuke Matsuoka, Mamoru Shigemitsu, Shigenori Togo
Quatre ministres de la Guerre : Sadao Araki, Shunroku Hata, Seishiro Itagaki, Jiro Minami

Deux ministres de la Marine : Osami Nagano, Shigetaro Shimada

Six généraux : Kenji Doihara, Heitaro Kimura, Iwane Matsui, Akira Muto, Kenryo Sato, Yoshijiro
Umezu

Deux ambassadeurs : Hiroshi Oshima, Toshio Shiratori

Trois hommes d'affaires ou trafiquants de drogue : Naoki Hoshino, Okinori Kaya, Teiichi Suzuki
Le garde des sceaux Koichi Kido

Le théoricien radical : Shumei Okawa

Un amiral : Takasumi Oka

Un colonel : Kingoro Hashimoto

Voir : Tribunal militaire international pour I'Extréme-Orient , ibid .

105 See NAZI CONSPIRACY AND AGGRESSION, VOLUME II, Office of United States Chief of Counsel For
Prosecution of Axis Criminality , United State government Printing Office Washington 1946, at : 416 ET SUI.
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In light of that situation I have re-evaluated all outstanding indictments vis-a-vis the
overall investigative and prosecutorial strategies of my Office. Consistent with those

strategies, which involve maintaining an investigative focus on persons holding higher

levels of responsibility, or on those who have been personally responsible for the
exceptionally brutal or otherwise extremely serious offences'®" .

106y/oir : MULLER-RAPPARD, L'ordre supérieur militaire et la responsabilité pénal du subordonné, Paris
(Pédone), 1965, at : 180.

107V oir JEAN-PIERRE GETTI : « Un tribunal pour quoi faire? Le Tribunal pénal international pour le
Rwanda (TPIR) et la poursuite des crimes contre 1‘humanité », POLITIQUE AFRICAINE, 1997, no 68,Pp : 51-60 ,at :
54.

108See Sean D. Murphy : « Progress and Jurisprudence of the International Criminal Tribunal for the Former
Yugoslavia », 93 AM. J. INT’L L. 57, (1999) ,Pp : 57-67, at : 59.

109 See ICTY Doc. CC/PIU/314-E,8 May 1998, Statement by the Prosecutor following the withdrawal of the
charges against 14 accused.
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110 110See  Sean D. Murphy, Progress and Jurisprudence, op.cit, at : 59.

111 See Robert Cryer : « Taylor, Hussein, MiloSevi¢, Will the Leaders Face Justice? » , in: Krieger, Berliner
Online-Beitrage zum Volker- und Verfassungsrecht Nr. 1/2007, 2-5.

112 See Robert Cryer : « Prosecuting the Leaders: Promises, Politics and Practicalities » , Gottingen Journal of
International Law 1 (2009) 1, Pp : 45-75,at : 48-49.
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113 See The prosecutor versus jean Kambanda , Case no.: ICTR 97-23-S, JUDGEMENT and SENTENCE , 4
September 1998 , para:39.
114 See: prosecutor V. Akayesu, judgment , sep .2, 1998, case n ICTR -96-4-7, Para:3-4.
115 See : Matthew Lippman : « Humanitarian law : the uncertain contours of command responsibility » , Tulsa
journal of comparative and international law , 2001-2002 , Pp: 1-93, at : 84 .
116 See : Matthew Lippman ,Humanitarian law : the uncertain..., op.cit, at : 85.
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118 See Theodor Meron : « International Criminalization of Internal Atrocities » , The American
Journal of International Law, Vol. 89, No. 3, (Jul, 1995), pp. 554-577, at : 555.
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119 See Theodor Meron , International Criminalization...,op.cit, at : 555.

120 See Theodor Meron : « Is International law Moving towards criminalization» , European Journal of
international law, 1998, Pp:18-31, at: 23.

121See Theodor Meron , International Criminalization...,op.cit, at : 555.
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12Gee Press Release , The Hague, 16 November 1998 CC/PIU/364-E, at : http://www.icty.org/sid/7617 .
123 See Prosecutor v.Zejnil Delalic Zdra Vko Mucic also known as "PA VO" Hazimdelic Esad Landzo also
known as "ZENGA" ,Judgment ,Case No.: [T-96-21-T ,16 November 1998 ,Para : 331.

124 See Prosecutor v.Zejnil Delalic and authers ..., op.cit., Para : 332.
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125 See :Daphna Shraga And Ralph Zacklin , The International criminal tribunal..., op.cit., p : 365-366.
126 Voir QUEGUINER JEAN-FRANCOIS : « Dix ans aprés la création du Tribunal pénal international pour
I’ex-Yougoslavie : évaluation de 1’apport de sa jurisprudence au droit international humanitaire » ,
international review of red cross , june 2003 , vol :85, N 850, Pp : 271-311, at : 274.

127 See : The Prosecutor v.Enver HADZIHASANOVIC Amir KUBURA , judgment , Case No. IT-01-47-T , 15
March 2006 , In The Trial Chamber , para : 65.
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128 see Theodor Meron : « Is International law Moving towards criminalization » , European Journal of
international law, 1998(9), Pp: 18-31, at: 22.
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130yoir JEAN-FRANCOIS QUEGUINER , Dix ans apres la création du Tribunal..., op.cit, p : 304.
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136

133See Fenrick (W.J) : « some international law problems related to prosecutions before the
international criminal tribunal for the former Yugoslavia » , Duke journal of comparative and
international law , 1995, vol: 6, Pp : 103- 125, at : 112.

134 See Allison Marston Danner : « When Courts Make Law : How the International Criminal Tribunals
Recast the Laws of War » , VANDERBILT LAW REVIEW ,VOLUME 59, JANUARY 2006, NUMBER
1,Pp:1-65,at 20.

135 See Allison Marston Danner , When Courts Make Law...,op.cit, p : 21.
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141 See :Payam Akhavan : « the international criminal tribunal for Rwanda : the politics and pragmatics of
punishment “, the American journal of international law , vol : 90, N3, jul 1996 ,Pp : 501-510, At : 503.
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First,” when committed in armed conflict ’ necessitates the existence of an
armed conflict and a nexus between the act and the conflict ,secondly, “directed
against any civilian population” is interpreted to include a broad definition of the
term “civilian” it furthermore requires that the acts be under taken ona
widespread or systematic basis and in furtherance of a policy... all relevant acts
must be undertaken on discriminatory grounds, finally ,the perpetrator must have
knowledge of the wider context in which his act occurs 147
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147See : faiza patel king and anne-marie la rosa :”Current Developments : International Criminal Tribunal for the
former Yugoslavia “,Revue Belge de Droit International , 1997-2, P p : 533-555, At : 539.
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Such a policy need not be formalized and can be deduced from the

way in which the acts occur . notably, if the acts occur on a

widespread or systematic basis that demonstrates a policy to

commit those acts, whether formalized or not. Although some

doubt the necessity of such a policy the evidence in this case clearly
establishes the existence of a policy .1>°

148 See : Faiza patel king and anne-marie la rosa , op .cit, p : 539-540 .
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It is by now a settled rule of customary international law that crimes against
humanity do not require a connection to international armed conflict .”
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151 See : daryl A.Mundis : « current developments at the AD-Hoc international criminal tribunals” , journal of
international criminal justice , 2003, Pp : 520-554 , At : 521.

152 See :w.j Fenrick : « the development of the law of armed conflict conflict though the jurisprudence of the
international criminal tribunal for the former Yugoslavia “, p : 215.

153 See: w.j Fenrick ,the development..., op.cit ,At :216
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157 See : Cherif Bassiouni, Crimes Against..., op.cit , P : 209.
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159 See : Alexander Zahar : « command Responsibility of civilian superiors for genocide “, Leiden journal of
international law , 2001 ,Pp :591-616, At : 595, sited in his book : Genocide in international law : the crimes
of crimes , Cambridge university press ,2000, At : 309, he wrote :
” the ICTR’s decisions on command Responsibility in genocide indicate a profound
judicial malaise with the entire concept “.
160 See :A.Zahar ,op .cit ,p : 595-596.
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“The question that arises is Whether it would be impossible to punish the
physical destruction of a group as such under the genocide convention,
if the said group ,Although stable and membership is by birth ,does not
meet the definition of any one of the four groups expressly protected by
the genocide convention. in the opinion of the chamber, it is particularly
important to respect the intention of the drafters of the genocide convention
,which according to the travaux preparatoires ,was patently to ensure the
protection of any stable and permanent group 64”
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162 See :william A.Schabas : « Groups protected by the genocide convention : conflicting interpretation from the
international criminal tribunal for Rwanda “, ILSA journal international and comparative law ,1999-2000, vol :
06, Pp: 375-387,At:376.
163 See: W. Schabas , groups protected...,op.cit , p :376.
164 See: prosecutor V. Akayesu, judgment , sep .2, 1998, case n ICTR -96-4-7, Para:515.
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165 See:W.Schabas , op .cit ,At : 380.

166 \/oir : le procureur V .Clement Kayishema and Obed Ruzindana, jugement, la chambre de premiére
instance 2, 21 mai 1999, ICTR-95-1-T , para : 90.

167 Voir : le procureur V .Clement Kayishema and Obed Ruzindana, op.cit, para : 91-94.
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168 \/oir : le procureur V .Clement Kayishema and Obed Ruzindana, op.cit, para: 533.

163 Voir : le procureur V .Clement Kayishema and Obed Ruzindana, op.cit, para: 555.
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171 See Prosecutor v.Zejnil Delalic and authers ..., op.cit., Para : 345.
172 See Prosecutor v.Zejnil Delalic and authers ..., op.cit., Para :357.
173 See :Ann. B.ching ,evolution of the command..., op.cit, p :187.
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“ther is no doubt that zdavko mucic had the authority

To prevent the violation of international humanitarian law in
The celibici camp .there is no evidence before the trial chamber
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Violations or punish his subordinates for such crimes during
His tenure” 75
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176 See : Ann. B.ching ,op.cit, p : 203-204 .

177 See Ilias Bantekas , Principles of direct and superior responsibility in international humanitarian law , juris
publishing , 2002, at : 79.

178 See: Kai Ambos :”Individual Criminal Responsibility In International criminal Law : A Jurisprudential
Analysis —From Nuremberg To The Hague “, In substansive And Procedures Aspect Of I.C.L.The Experience
Of International And National Courts , Vol :I, Commentary (eds ) Gabriel K.Mc donald And Olivia Swaak —
Goldman , Kluwer Law, 2000,Pp :05-31, At :25.

179 See : R.Dixon : « Prosecuting the leaders : the application of the doctrine of superior Responsibility before

the United Nation ICTs for the former Yugoslavia and Rwanda », in Refugee law in context : the
exclusion Clause, edited by peter jvan krieken, T.M.C asser Press, the Hague, 1999, Pp : 123-141.
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“ a superior will be criminally Responsible the Principle of superior
responsibility only if in Formation Was available to him which would

Have put him on notice of offences committed by subordinates “
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180 See Ilias Bantekas , Principles of direct and superior responsibility..., op.cit., at : 79-80.
1815ee : fusco pocart ,criminal proceeding... ,op.cit, p :97-98.
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183 Voir le procureur ¢/ Zejnil Delalic ,Zdravko Mucic alias pavo , Hazim delic , Esad Landzo alias Zenga,
Jugement , Affaire no IT-96-21-T, 16 novembre 1996, para : 394-395.

184 projet de code de la CDI, dans lequel la commission de droit international déclare : « pour encourir une
responsabilité , le supérieur hiérarchique devait avoir compétence juridique pour prendre les mesures
destinées a empécher ou a réprimer le crime et la possibilité matérielle de les prendre. Un supérieur
hiérarchique n’encourra donc pas de responsabilité pénale pour avoir omis d’accomplir un acte qu’ il était
impossible d’accomplir , en I'absence de I'une ou I'autre de ces conditions » .

Voir : le procureur ¢/ Zejnil Delalic ,Zdravko Mucic alias pavo , Hazim delic, Esad Landzo alias Zenga , Jugement,
op.cit, note : 326.

185 LE PROCUREUR ¢/ RATKO MLADIC , DEVANT LA CHAMBRE DE PREMIERE INSTANCE I,
DEUXIEME ACTE D’ACCUSATION MODIFIE, PRESENTE PAR L’ACCUSATION , Affaire n° : IT-09-92-
I, Date : ler juin 2011, para : 34.
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188 See: Bothe, Partsch and Solf, op.cit, p: 525.



67 | dauio!

P oprey B L S gds g " Ldsh odlel 86 B3l e a5 LA ool A

i ) dnlie < 3> glu: <) ew\ dwodl " Sigsy) 1da @3 of @J dslains Ol )
L3y 5 by el mY) o o o aall s st 5 ¢ ol 00 SSTeR §3 S oh e
st sl a0 Lk e 455 W Cmy WG s oy el s N1 Ball g il ¢
g g A Sy Y ) OF ST ¢ 189 i wale o o @ e o dr g ) Sl Y
o o e e " IS B ) W6 ] 5 13 A g sl e alidl) SIS S 60
Sl Job g ¢l T e oS s ) S a3 10T 5 Ll 5 SSLSY) Adses )
O e "ay B " S Jlas¥l e ds 5 01 G lbaadl ods ST ¢ bl sae 3 5 Led (S5

290 L el 0555 OF Sy ¥ Wslucall s a5t

ilad 5 2olsdl (Swdl audasl 3 Wl 280l ag5end) OL e Gow o D 0

CSEL WU e ol g gmadl ST 5wy W Gy Al A B a g O BN e
o 5 ¢ I ol el By 3B e WA g el ga g bl ST g B b e
Basion (5T N B g 5ems 0 el BV 87 Baitns ¢ O 0 ol (K Boldl (STl
05Sam 5 Sl ada 5 ol ol odn g g3y pa) L (9350w OIS Sl a0 WL O a5 0457 5 S
Sloazie 3,50 28 Bl 5wl sl 05T adgll Alid) Aol () Jitns 3B o
25 B erbe B ladl) s 0B sV a5 ¢ Jiteme oSS B B ST Wbl 23l >
of LB 5 — 36 51/6¢3/7 51/7 — >0 a8l ol A sl e g a8 4 bl ddlisee (oalie
e e 3V6 Y1 5 LS Bl Al o 8 dlow w5 Ll o) 0L g L 2 g 5ene
oy ol wlas Olwol of uslio 05680 18 Al ted) 5 e Senall 83U aS 095 83LA)
Bl jlesl S35 2 bl gubd pld) LYl o5 B ceale ST ¢ La g Slablis of oLl
ol e B an Sl Jed) 05 AL s L 0K AN DY) e S i

o e A gl gl 2 S Aol g Al Bl Sl Ba ) slad)

1895ee SANDOZ (Yves) SWINARSKI (Christophe) & ZIMMERMANN (Bruno) , Commentary on the
Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 International Committee of
the Red Cross , Martinus Nijhoff Publishers ,Geneva 1987 , para : 3547-3548.

190 See SANDOZ (Yves) & authers , op.cit ., para : 3548.
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191 See : Alexander Zahar : “ Superior Orders “, In The Oxford Companion to International Criminal Justice,
Edited by Cassese , Oxford University Press, 2009 Pp :525 -527 , At :525

192 |bid.

193 See: Ch Bassiouni, Crime Against Humanity..., op .cit, p : 420.

194 See : Scott :” Can Civilian Superior Be Held Criminally Responsible For The Actions Of Their Subordinates “ In
New England School Of Law, Rwanda Genocide Prosecution Project ,9 December 1997 ,Pp:1-28 , At 04

195 See : S.Starr, op .cit; p : 04
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See: B.B.Jia :” The Doctrine Of Command Responsibility : Current Problems “, Yearbook Of International
Humanitarian Law ,vol : 03,2000 ,Pp: 131 — 165, At : 132
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197 See : Rodney Dixon : « Prosecuting The Leaders : The Application Of The Doctrine Of Superior before The
United Natios ICTS for The Former Yugoslavia And Rowanda », In Refugee Law In Context: The Exclusion
Clause, Pjvan Krichen ( Editor) T. M. C .Asser Press , 1999, Pp :123-143, At:124
198 |bid.
19 See: Zhu Wengqi: « The Doctrine Of Command Responsibility As Civilian Leaders: The ICTR and The
Kayesheama Case » ,In International and Law In The Post —Cold War World Essays Memory Of Li Hopei, Sienho
Yee and Wang Tiey editors, Routledge , 2001 , Pp :373- 384 ,AT:374.
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200 See: R.cryer, op .cit ,p :259.
201 See : The Commentary On Article 6 Of The International Law Commissions , DRAFT code Of Crimes Against
The Peace And Security Of Mankind , UN Doc.A/51/10 (1996), Yearbook Of The International Law Commissions
,1996, Vol : 2 Par Two Pp:25-26 .
the Formulation Of The Article 6 Is :

Responsibility Of The Superior
“The Fact That a Crime Against The Peace An Security Of Mankind was Committed By A Subordinate Does Not
Relieve His Superior Of Criminal Responsibility ,IF they Knew and Had Reason to know, in The Circumstances A
T The time , That The Subordinate Was Committing Or Was Going To Commit Such A Crime And If They Did Not
Take All Necessary measures With In Their Power To Prevent Or Repress The Crime “
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a) The Qualification Of Superior

“This is not a purely Theoretical Concept Covering Any Superior in a Line
Of Command But We Are Concerned Only With the Superior Who Has
A Personal Responsibility With Regard To the Perpetrator Of The Acte
Concerned Because The Latter. Being His Subordinate , Is under His
Control, The Direct Link That Must Exist Between The Superior And The
Subordinate Clearly Follows From The Duty To The Act Laid Down In
paragraph Furthermore, Only That Superior Is Normally In The Position
Of Having Information Enabling Him To Conclude in The Circumstances
At The Time That The Subordinate Has Committed Or Is Going To Commit
A Breach.
However, it should be concluded From This Provision only Concerns the
Commander under Whose Direct Orders the Subordinate Is Placed. The
Role of Commanders As Such Is dealt With in Article 87 (Duty of
Commanders). The Concept of Superior Is Broader and should be Seen
In Terms Of a Hierarchy Encompassing the Concept of Control 204",

202 5ee : Alexander Zahar :” Command Responsibility Of Civilian Superior For Genocide”, Leiden Journal Of
International Law , 14/ 2001, Pp:591-616 ,AT:607

203 See : Carol T Fox : « Closing A Loophole In Accountability For War Crimes : Successor Commanders ; Duty To
Punish known past Offenses “, Case Western Reserve Law Review Vol:52-2 ,2004 Pp:443-500 ,At : 493-494

204 See : S.Sarr, op cit ,p :08 ,08 Quoted From :Commentary On The Additional Protocol Of 8 June 1977 To The
Geneva Convention Of 12 August 1949,1013 (Yves Sandoz et Al .Eds; 1987)
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Protocol Additional Of The Geneva Convention Of 12 August 1949 And Relating To The Protection Of Victims Of
International Armed Conflict (Protocol1)Of 8 June 1977,International Review Of Red cross ,March — April 1988,
N 263, Pp:101-120, At 112.

248 See : Le Procureur C.LAURENT SEMANZA, Affaire no ICTR-97-20-T, 15 mai 2003, para : 401-402.
249 See : Bert V.A Roling : « Criminal Responsibility For Violation Of The Lows Of War”, Revue Belge De Droit
International ,Vol :Xll, 1976-1, Pp:8-26, At:14 .

250 Voir : Stéphane Bourgon : « La Responsabilité Des Commandants Militaires et La Mise En (Euvre Du Droit
International Humanitaire » In Perspectives Humanitaires Entre Conflits Droit Et Action ,Katia Boustany Et
Daniel Dormoy ( éditeur), Edition Bruyant ,Bruxelles 2002,Pp :157-178,At :172.
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Novomber2005, para -38.
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(i) The tactical tempo of operations;
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« I'article 6(3) N’exige pas nécessairement que Le Supérieur ait su ,pour
gue Sa Responsabilité pénale soit engagée ; il suffit Seulement qu’ il Ait
eu des raisons de savoir que des subordonnés étaient sur le point de commettre
un Crime ....c’est une sorte de responsabilité par omission ou abstention
(Para479).

Les Interprétations Relative a La Mens Rea exigent pour constituer La
Responsabilité Du Supérieur Hiérarchique Divergent, Certains Soutiennent
Qu’elle Découle D’une Norme de responsabilité objective, C’est a’— dire
gue Le Supérieur est pénalement responsable, Sans méme Qu’il Soit
Nécessaire de prouver que le Supérieure était animé d’une quelconque
Intention Délictueuse .D’autre ,par contre considerent qu’une négligence
Patente, au Point Qu’elle S’assimile a un Consentement ou a une Intention
Délictueuse, Est au moins requise (Para488) la Chambre considére quant a
Elle ,qu’il Convient effectivement de rappeler Que L’élément morale requis
Comme élément constitutif de tout crime est L’intention Criminelle ;...D’une
Négligent que si flagrante qu’elle S’assimile a’ un consentement ou méme
a une Intention Délictueuse (para489) ».28!

277 See: |.Bantekas ,op.cit, Note : 181.

278 See: j.Martinez : « Understanding Mens Rea In Command Responsibility From Yamashita To Blaskic And
Beyond “, journal of International Criminal justice , 2007, Pp:683-664, At:641.
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306 See Gideon Boas james Bischoff and Natalie Reid , forms of responsibility in international...,op.cit.p : 258.
307 See Frulli (Micaela) : « Exploring the Applicability of Command Responsibility to Private Military
Contractors » , Journal of Conflict & Security Law, (2010), Vol. 15, No. 3, Pp :435-466, at : 453.
308 See yael Ronen : « superior responsibility of civilian for international crimes committed in civilian setting »,
Vanderbilt journal of transnational law , vol : 43, 2010, Pp:313-356, at:319.

309 See Avi Singh : « Criminal Responsibility for Non-State Civilian Superiors Lacking De Jure Authority : A
Comparative Review of the Doctrine of Superior Responsibility and Parallel Doctrines in National Criminal
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312 See O'Brien (JAMES C.), The International tribunal for violation..., op.cit, at : 652 .



106 \ TR

Of e ¢ Jiloshl ol 3l s Mas 3wl 5 Slodo amte 5 Al 03 55 6 25 3
S i e LSl ) ol asld) wlalid) 5 cledlall eds ellaey ¥ i) Wl
g adboie SV ga SV 2 sl 0B (eoliel o U 5 ¢ el BB jlaes " Al
253 aeas g BV Gl sy W e Lope il Lolle g6 shadl adgd g
el B3 A g geed Lgnzile die Hlod) g RSl Jo T wh sk by e SLU e )
Vs g ¢ 33 aiall es g 3 wn OF WY Lehdes 0L 5 Olad) 21 3 Sl w15l oS 5k 0
sbwd OF oF ¢ 318 5l 3 oag gl oljlie s Jsdl) Wl 2ol 2l ol L
B3l Amlie e 21 Akl Sl cadl 45 5 ¢ 315 4 Galses mlb 13 giall 3 g3l
CUlsien O 5 gimad) 70 o 3 ade dezddl Jlaed) OF V) (oole S sl
.¢ﬁd\ﬁwﬁ1:‘;d”}d\wg)‘a.gj}wﬂggaw\;)\;uw\ LN

A5 e g 4] i seiall g ) B (@l ST ) r Y g ) W femy o
Ol I s el B anl 5 "lelinal "0l B S e ) g adin ) L1 L)
52 g o3l WU e e ol Sl s ) G Gl By e ) g LV s i)
A Wl Bl B pgai g dline Slgal sem ) 1l g ¢ Lize Al 5 W) OISl e
L iy bansT alolin J) Voo aplidl o OVl G 0 Lgty 051 W) Cllaadl 0L alled)
o2 g Ll 5 gl J oV Cdladd

Vi g bl e il Y g p el il ALl (o W) STkl e s3le 05l Ciley

oo dis bib de x> [Say sgb bl Bl 0 g el 0B <A s 95,00 oV &

Pk LS ay s, 2l sl sV T ) 313

“[...] a Tribunal should be very careful in holding civil government officials responsible for the
behaviour of the army in the field. Moreover, the Tribunal is here to apply the general principles
of law as they exist with relation to the responsibility for ‘omissions’. Considerations of both
law and policies of both justice and expediency, indicate that this responsibility should only be
recognized in a very restricted sense.”

Voir : The Prosecutor Versus JEAN-PAUL AKAYESU , Case No. ICTR-96-4-T,op.cit , para : 490. And The
Prosecutor v. ALFRED MUSEMA ,Case No. ICTR-96-13-A, op.cit , para : 134.

314 Prosecutor v. ALFRED MUSEMA ,op.cit, para :135.

315 Voir : The Prosecutor Versus JEAN-PAUL AKAYESU,op.cit, para :491.
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316 See Rachel Grondin :« la responsabilité pénal du chef militaire : un défaut d’agir mais pas un défaut d’état
d’esprit », revue général de droit , 2004(34), Pp : 309-341, at : 315.

317 See Michael Duttwiler : « Liability for omission in international law » , international criminal law review,
2006(6) ,Pp : 1-61, at :56-57.

318 See : per saland : « international criminal law principle » , in The International Criminal Court: the making of
the Rome Statute- issues negotiations results, edited by Roy s.lee, kluwer law international 1999,Pp : 189-216,
at: 212-213.

313 See Kai Ambos : « Article 25 Individual criminal responsibility » ,in o.triffterer (ed.) ,commentary on
the Rome statute of the international criminal court ,Baden-Baden Nomos, 1999, Pp : 475-492, at : 492.
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320 See : per saland , international criminal...,op.cit,p : 213.

321 See Robert Cryer : «general principles of liability in international criminal law » ,in The
permanent international criminal court : legal and policy issues , Dominic McGoldrick,Peter J.
Rowe,Eric Donnelly (eds), Hart Publishing, 2004 , Pp :233- 262,at : 238-239 .

322 See Robert Cryer , general principles of liability...,op.cit,at : 239.

323 Gee Albin Eeser : « Individual Criminal Responsibility » ,in Antonio Cassese Gaeta and J Jones(eds), The
Rome Statute of the International Criminal Court : a commentary, volume 1, Oxford: Oxford Univ. Press, (2002),
Pp. 767-822, at : 818-820.
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« ...The Superior Have Effective Control Over The Persons Committing The
Underlying violations of Humanitarian Law in the sense Of having the
material ability to prevent and punish the commission of these offence 333 *
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330 See : Nasser Zadk , la responsabilité du Supérieur..., op.cit ,p :68.

331 |bid.
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333 Celebici ,op.cit ,para 378.

334 See : Alex obote-obora ,the statute of The international..., op.cit,p :365.
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« it is commander ‘s degree of effective control his materiel ability ,which will guide
the trial chamber in determining whether he reasonably took the measures required
either to prevent the crime or to punish the perpetrator 337»
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335 See :s,Mundis ,crimes of the commander...,op.cit,p :262-263.
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337 Prosecutor v.blaskic ,op.cit,para :335.

338 See : s,mundis,op.cit,p :264.
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Nonobstant la place centrale qu’occupe le principe de causalité en droit pénal I'existence
d’un lien de cause a effet n’est traditionnellement pas considérée comme la condition

sine qua non pour engager la responsabilité pénal d’un supérieur coupable de ne pas
avoir empéché ses subordonnés de commettre des infraction ou de ne pas les en avoir
pas punis.

Ainsi la chambre de premiére instance n’a pas trouvé dans la jurisprudence non plus que
(a une exception prés) dans I’'abondante littérature consacré au sujet de quoi justifier de la
preuve d’un lien de causalité comme élément distinct de la responsabilité du supérieur

hiérarchique .33%"
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The borderline between the superior’s failure to act and participation according
to article 7(1) would be transgressed and thus, Superior criminel responsibility

would become superfluous 34%»
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339 Affaire celebici ,op.cit ,para.398.
340 See :oric trial judgment ,op.cit ,para : 338, and G.boas and authers ,forms of responsibility.. ,op.cit, p : 221-

222.
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341 See :jamie a-williamson : « command responsibility in the case law of the international criminal tribunal for
rwanda », criminal law forum, 2002 (13), Pp :365-384,at :381-382.
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343 See :le procureur v Ignas BAGILISHEMA , Affaire no ICTR-95-IA-T, jugement,7 juin 2001,para 50.

344 \/oir : LE PROCUREURC/SEFER HALILOVIC , jugement , Affaire n® IT-01-48-T,16 novembre 2005, para : 97-
98.
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348 See : D.Levnine Il , the doctrine of command responsibility ...,op.cit, p : 84-85.
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407. L'obligation faite au supérieur d'empécher ou de punir le crime ne place pas
l'accusé face a plusieurs options Ainsi, le supérieur qui sait ou a des raisons de savoir
que ses subordonnés sont sur le point de commettre un crime doit prendre les mesures
raisonnables pour empécher ou arréter la commission de ce crime . De méme, le
supérieur qui avait cette connaissance et qui disposait de la capacité matérielle
d'intervenir afin d'empécher ses subordonnés de commettre les crimes ne s'acquitte pas
de son obligation en choisissant simplement de punir aprés coup lesdits subordonnés®? .
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351 See E.Bantekas ,the contemporary law of superior..., op.cit, note: 191.

352Gee : Le Procureur C.LAURENT SEMANZA, Affaire no ICTR-97-20-T, 15 mai 2003, para : 407.

353 See :G Werle ,principle of international...,op.cit,p :134.

3541 bid.

355 See Gideon Boas james Bischoff and Natalie Reid , forms of responsibility in international...,op.cit.p :230-231.
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356 See : J A Williamson : « some consideration on command responsibility and criminal liability », international
review of red cross, vol : 90 ,n :870, june2008, Pp :303-317,at : 311.

357 See : J A Williamson , some consideration on command...,op.cit, at : 311.

358 See : Le Procureur C.LAURENT SEMANZA, Affaire no ICTR-97-20-T, 15 mai 2003, para : 406.

359 See Le procureur C/Zlatko Aleksovski, Affaire n® IT-95-14/1-T ,25 juin 1999,Jugement, para : 81.
360 See |e procureur z.Delalic, z.Mucic, h.Delic ,jugement ,IT-96-21-T ,16 novembre 1998, para : 394.
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361 \/oir : rapport de la commission du droit international sur les travaux de sa quarante-huitiéme session(6 mai-
26 juillet 1996) ,document A/51/10, Annuaire de la commission de droit international, 1996, vol:ii, p: 25-27.

362 \Voir : rapport de la commission du droit international , op.cit, p : 27.

363 See le procureur z.Delalic, z.Mucic, h.Delic ,jugement ,IT-96-21-T ,16 novembre 1998, para : 395.

364 See : per saland : « international criminal law principle » , in The International Criminal Court: the making of
the Rome Statute- issues negotiations results, edited by Roy s.lee, kluwer law international, 1999,Pp :189-
216,at :204.
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366 See Kai Ambos : « Article 25 Individual criminal responsibility » ,in o.triffterer (ed.) ,commentary on the
rome statute of the international criminal court ,Baden-Baden Nomos,2"? edition , 2008, Pp : 743-770, at :745.
367 \Voir Doudou Thiam : « responsabilité international de 'individu en matiére criminelle» , Le droit
international a I'aube du XXI' siécle Réflexions de codificateurs, International Law Commission, ONU, New
York, 1997, ,Pp :329-337, at : 329-330.

368\/oir Le Procureur C/ DU[KO TADI] alias « DULE » , Jugement , Affaire no : IT-94-1-T, 7 mai
1997,para : 663.
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363 Abellan Honrubia, Victoria : " La responsabilité internationale de I'individu ”, Recueil des cours de
L'Académie de Droit International, Volume 280,(1999), pp. 135-428 ,at :172-173.

370 Abellan Honrubia, Victoria, La responsabilité internationale...,op.cit,p173.

371 See Frits Kalshoven , Reflections on the law of war : collected essays, Martinus Nijhoff Publishers, 2007, p :
937 . et voir : Tribunal militaire international pour I'Extréme-Orient ,sur le site :
Ahttp://fr.wikipedia.org/wiki/Tribunal_militaire_international_pour_I'Extr%C3%AAme-Orient”?
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372 Abellan Honrubia, Victoria , op.cit,p 174.

373 |bid.

374 The Charter and Judgment of the Nurnberg Tribunal — History and Analysis : Memorandum submitted by the
Secretary-General Topic : Formulation of the Nuremberg Principles , International Law Commission Lake
Success, New York ,1949, p : 42-44.
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375 gee J Barboza : « international criminal law »,Recueil des cours, Volume 278 , Hague Academy of
International Law,2000,Pp :1-200,at : 76-77.

376 Voir : G.Scelle ,cours de droit international, cité par : Rafaelle Maison, la responsabilité individuelle pour
crimes d’Etat en droit international public, édition Bruylant,Bruxelles 2004,p :270.

377 See J Barboza ,international criminal...,op.cit,p 181-184, and see Kai Ambos : « general principles of criminal
law in the rome statute », criminal law forum, 1999(10),Pp :1-32,at :05.
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379 See : Report of the International Law Commission on the work of its forty-eighth session, 6 May -26 July
1996, Official Records of the General Assembly, Fifty-first session, Supplement No.10, Yearbook of the
International Law Commission, 1996, vol. I1(2),p 19-20.
380 See : Report of the International Law Commission to the General Assembly Covering its Second Session ,
Yearbook of the International Law Commission, Vol. IT, Doc. A/1316, 5 June-29 July 1950, p : 374.
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381 See : Report of the International Law Commission on the work of its forty-eighth session, op.cit., p : 19-20.
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383 \oir Le Procureur C/ DU[KO TADI] alias « DULE » , Jugement , Affaire no : IT-94-1-T, 7 mai
1997,para : 663.



129 \ TR

Ja.a.“; (5\.:.5.5\ - aﬁjjw\ )P 9 jhua.ﬂ alises P SR YN ‘szj? L S yoer iz 9
383 2, Jall O g L3 e — eleYl alladl sade LS T alod) dealewdl 2y ol Ladasid)

d)—hé&\;bng@jwwgﬁﬁw‘jw%w\w&qbﬁj‘

sl e 5 ¢ 38 Sl 05U ael g e ale Baeld) el W8 B3L) o L

lpdobor o gl 1508 o 31 OGS0 oY) o 2 ) o Ll sl Sy 1506 )
Lol 5 oty Jeld) gws ¥ Lin a1l g gadl JUIL 5 ¢ Al of alasidl o Vg o el
O SE ekl g el e pes (1) 7 85LJ6 U 5 eSSl B Vseable ol plsa Y L

ol 1Sl

" Tout acte relevant de 'une des cinq catégories visées par cette disposition [article 7 1)] peut
engager la responsabilité pénale individuelle de 'auteur ou de quiconque ayant participé au
crime d’une des maniéres décrites dans ladite disposition.386"
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384 \/oir Le ProcureurC/ DU[KO TADI] alias « DULE » , Jugement , Affaire no : IT-94-1-T, 7 mai 1997 ,para :
663-669.

385 \oir LE PROCUREURC/ DARIO KORDI] & MARIO “"ERKEZ ,Jugement, IT-95-14/2-T ,26 février 2001,para :364.
386 \/oir LE PROCUREURC/ DARIO KORDI] & MARIO “"ERKEZ ,<Jugement, IT-95-14/2-T ,26 février 2001,para :373.
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387 See Andrea sereni : « individual criminal responsibility », in Essays on the Rome Statute of the International
Criminal Court, Flavia Lattanzi, William Schabas(eds), Volume 2, 2004,Pp : 103-119, at : 105-106.
388 \/oir Doudou Thiam ,responsabilité international de I'individu...,op.cit,p :333.
389 See Gerhard Werle : « individual criminal responsibility in article 25 ICC Statute », journal of international
criminal justice ,2007 (5),Pp : 953-975,p : 970.
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Un élément important du point de vue de la compétence ratione personae (compétence
relative aux personnes) du Tribunal international est le principe de la responsabilité
pénale individuelle. Comme on I’a indiqué plus haut, le Conseil de sécurité a réaffirmé
dans plusieurs résolutions que les personnes qui commettent de graves violations du droit
international humanitaire en ex-Yougoslavie sont individuellement responsables de ces
violations

DOl A e AR B SIS

" Le Secrétaire général est d’avis que toutes les personnes qui participent a la planification,
a la préparation ou a I’exécution de violations graves du droit international humanitaire
dans I'ex-Yougoslavie contribuent a commettre la violation et sont donc

individuellement responsables."3%4

391 Voir Rafaelle Maison , la responsabilité individuelle pour crime d’Etat en droit international , édition
bruylant bruxelles, 2004, P : 304.

392 Albin Eser: Individual Criminal Responsibility , in : Antonio Cassese PAOLA GAETA JOHN R.W.D. JONES
(eds), The Rome Statute of the International Criminal Court : a commentary, Oxford Univ. Press. (2002), Pp.
767-822,at: 779.

393 Voir : LE PROCUREUR C/ DU[KO TADI],Affaire n° IT-94-1-A , jugement , 15 juillet 1999, para

3% |bid .
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3% See Theodor Meron : « The humanization of humanitarian law » , american journal of international law
april 2000, vol : 94, no 2, Pp : 239- 278, at 243.
3% See Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries , Report

of the International Law Commission on the work of its fifty-third session , (A/56/10), Yearbook of the
International Law Commission, 2001, vol. 11, Part Two ,2001 , p 142.
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publishing ,2001,Pp :441-463,At :450.

479 See : Black's law Dictionary (5t ed 1979) AT p:1179, in Bakker (Jeanne L):« The Defense Of Obedience To
Superior Orders : The Mens Rea Requirement », In Transitional Justice : How Emerging Democracies Reckon
with Former Regimes, Par Neil J. Kritz Editor, Publié par US Institute of Peace Press, 1995, Pp: 441-455.ATp :
442, note : 07 .

480 |bid, p : 443-446 .

481 See : G.Sacerdoti : «individual responsibility and superior orders for war crimes : current developments», in
A.E.Kellermann et als, Israel among the Nations, kluwer law international, 1998, Pp : 343-352, At :
344 .
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See : llias bantekas and s.nash, international law, second edition, routledge Cavendish, 2003, p : 131, and

E.Mallea : «I"éxcuse des ordres superieurs et le droit international humanitaire», in F.kalshoven (ed),
implementation international humanitarian law, martinus nijhoff publishers, 1989, Pp : 197-331, At : 306.

See : Kelsen (H) : «collective and individual responsibility in international law with particular regard to the
punishment of war criminals», California law review, vol : 31, 1943, Pp : 530-571 .

485 See : M.scaliotti : «defences before the international criminal court : substantive grounds for excluding
criminal responsibility par : I», international criminal law review, 2001, 1, Pp : 111-172, At : 127-128 .
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chairs and the jury is still out », flinders journal of law reform, 10 (2007), Pp : 1-26, At: 3.

487 See : V.A Roling : «criminal responsibility for violation of the law of war», Revue Belge de droit

international, vol : XIl, 1976-1, Pp : 8-26, At : 18.

48 See : E.ven.sliedregt, the criminal respensility of individuals for violations of international humanitarian law,
Cambridge university press,2003 , Pp : 227-228 .
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2009 , p:187.
92 yolker (Nerlich) : « Superior Responsibility under Article 28 ICC Statute : For What Exactly is The
Superior Held Responsible? », J Int Criminal Justice, July 2007, 5,Pp: 665 — 682, at : 667.
593 See Boas (GIDIEON) and authers , Forms Of Responsibility In International Criminal Law, op.cit., at: 254.
594 BID.
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Article 25 Responsibility of [commanders] [superiors] for acts of
[forces under their command] [subordinates]

[In addition to other forms of responsibility for crimes under this Statute, a [commander] [superior]
is criminally responsible] [A [commander][superior] is not relieved of responsibility]12 for crimes under
this Statute committed by [forces] [subordinates] under his or her command [or authority] and effective
control as a result of the [commander’s] [superior’s] failure to exercise properly this control where :

(a) the [commander] [superior] either knew, or [owing to the widespread commission of the offences]
[owing to the circumstances at the time] should have known, that the [forces] [subordinates] were committing
or intending to commit such crimes; and
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(b) the [commander] [superior] failed to take all necessary and reasonable measures within his or her power
to prevent or repress their commission [or punish the perpetrators thereof].

See : United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Court Rome, 15 June - 17 July 1998, Official Records, Volume III, Reports and other documents, p :
32.
95See Proposal submitted by the United States of America (A/CONF.183/C.1/L.2), para : 67.
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5% See D.levine (M.james) : « The Doctrine of Command Responsibility and its Application to
Superior civilian leadership : does the international criminal court Have the correct standard? »,
Military law review, vol : 193, 2007, Pp:52-96, at: 83.

593 See D.levine (M.james) , The Doctrine of Command ... ,op.cit, at:78.
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602 saland (per) , international criminal law principle ,op.cit, p : 204.

603 Arnold (R) and Triffterer (O) : « Responsibility of Commanders and Other Superior », , in O Triffterer
(ed), Commentary on the Rome Statute of the International Criminal Court , Beck-Hart-Nomos, Munich,
2008 , Pp:795-843, at: 830.
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604 VOIR LE PROCUREUR c. CLEMENT KAYISHEMA ET OBED RUZINDANA, LA CHAMBRE DE
PREMIERE INSTANCE II, Affaire n ° ICTR-95-1- T, Date : 21 mai 1999, para : 227.

605 VOIR LE PROCUREUR ¢. CLEMENT KAYISHEMA ET OBED RUZINDANA, LA CHAMBRE DE
PREMIERE INSTANCE 11, op.cit , para : 228.

606 See K.AMBOS , superior responsibility , op.cit, at : 845.
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608 \Werle (Gerhard ), Principle of International Criminal Law , op.cit. , p : 189.
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« Pour conclure, la Chambre de premicre instance estime que si un commandant
A exercé la diligence due dans I’accomplissement de ses devoirs mais ignore
pourtant que des crimes sont sur le point d’étre commis ou ’ont €té, cette
ignorance ne peut étre retenue contre lui. Cependant, lorsque, compte tenu de
sa position personnelle dans la hiérarchie et des circonstances du moment,
I’ignorance résulte d’une négligence dans 1’accomplissement de ses devoirs,

elle ne saurait constituer un moyen de défense® »
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A military commander or person effectively acting as a military commander shall
Be criminally responsible for crimes within the jurisdiction of the Court committed
by forces under his or her effective command and control, or effective authority and

control as the case may be, as a result of his or her failure to exercise control
properly over such forces
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lorsqu’il ou elle n’a pas exercé le contréle qui convenait sur ces forces
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639See Situation in The Central African Republic In The CASE OF THE PROSECUTOR v. JEAN-PIERRE
BEMBA GOMBO ,Pre —Trial Chamber II, No.: ICC-01/05-01/08, Date: 15 June 2009, Public Document
Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor Against Jean-
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la Chambre de premiére instance considére que ce lien de causalité peut étre vu
comme inhérent a la condition que le supérieur a omis d’empécher les crimes qui

ont été commis par le subordonné. En d’autres termes,

644 644 \/oir : Prosecutor v SEFER HALILOVIC, JUGEMENT, op.cit , para : 75.

645 See Boas (GIDIEON) and authers , Forms Of Responsibility In International Criminal Law, op.cit., at: p-261
260.

646\/0ir le Procureur v Delalic” et al (C elebic’i) (Jugement), Case No IT-96-21-A, la Chambre de premiére
instance, (16 novembre 1998), para : 396-400.

6471BID, at : 399.
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on peut penser qu’il y a un lien de causalité entre le supérieur et les infractions dans

la mesure ou il n'y aurait pas eu d’'infractions si le supérieur avait fait son devoir*8
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655 Frulli (Micaela ) : « Exploring the Applicability of Command Responsibility to Private Military Contractors »
, Journal of Conflict & Security Law , (2010), Vol. 15, No. 3, Pp: 435-466 ,at : 444.

656 |BID, at : 445.

657 See Martina pechackova: « Tha Nature of command responsibility under international criminal law » , in <
http://ssrn.com/abstract=1861342 > , at: p 05, Last visited 14/2/2012.
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‘Command responsibility is not a form of strict liability. A superior may only be
held liable for the acts of his subordinates if it is shown that he ‘ knew or had reason
to know’ about them. The Appeals Chamber would not describe superior responsibility
as a vicarious liability doctrine , insofar as vicarious liability may suggest a form of
strict imputed liability 662"
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‘The Trial Chamber finds that under Article 7(3) command responsibility

is responsibility for an omission. . . . This omission is culpable because international
law imposes an affirmative duty on superiors to prevent and punish crimes
committed by their subordinates. . . . a commander is responsible not as though he

had committed the crime himself . . .663 °,
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661 Meloni (Chantal) ,Command Responsibility...op.cit , at : 620.

662 prosecutor v Delalic” et al (C elebic’i) (Judgment) Case No IT-96-21-A, Appeals Chamber (20 February 2001)
para: 239.

663 Prosecutor v Halilovic” (Judgment) Case No IT-01-48-T, Trial Chamber (16 November2005) para 54.
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¢ It cannot be overemphasized that, where superior responsibility is concerned, an
accused is not charged with the crimes of his subordinate but with his failure to
carry out his duty as a superior to exercise control” %4 .
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" criminal guilt is personal, and mass punishments should be avoided®s "

664 See Prosecutor v Krnojelac (Judgment) Case No IT-97-25-A, Appeals Chamber(17 September 2003)
para:171

665See Kai (Ambos) : « Remarks on the General Part of International Criminal Law », Journal of
International Criminal Justice , 4 (2006),Pp : 660-673, at: 671.
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"that the commission “nowhere expressly declares that knowledge was
essential to guilt” and that it was * impossible ” to determine whether
Yamashita had been convicted for a “willful, informed and intentional
omission” or “ a negligent failure on his part fo discover this and take
whatever measures he then could to stop the conduct.” In re Yamashita®’
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Danner (Allison Marston) And Jenny(s.martinez) : « Guilty associations : joint criminal entreprise, command
responsibility, and the development of International criminal Law », California Law review, vol 93, 2005, Pp :
75-169, at : 124.
cob e LS
the commission applied a standard tantamount to strict liability or guilt by Association
670 Arnold (R) and Triffterer (O): « article 28 Responsibility of Commanders and Other Superior », ,in O

Triffterer (ed), Commentary on the Rome Statute of the International Criminal Court , Beck-Hart-Nomaos,
Munich, 2008, Pp:795-843, at : 828 .
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There are varying views regarding the Mens rea required for command
responsibility. According to one view it derives from a legal rule of strict liability,

that is, the superior is criminally responsible for acts committed by his subordinate,
without it being necessary to prove the criminal intent of the superior

Dol e Sl ST o T aas &3

"the superior is criminally responsible for acts committed by his subordinates solely
on the basis of his position of responsibility, with no need to prove the criminal intent of
the superior. Another view holds that the superior’s negligence, which is so serious as to be
tantamount to consent or criminal intent, is a lesser requirement to establish the accused’s
mens rea.5"
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See Bantekas (llias ) ,Principles of direct and superior responsibility in international humanitarian law , juris
publishing , 2002, at : 94-95 .

673 See Prosecutor ¢/ ALFRED MUSEMA , op.cit ,para : 129.
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674 See Prosecutor ¢/ ALFRED MUSEMA , op.cit ,para : 130
675 Boas (GIDIEON) and authers , Forms Of Responsibility In International Criminal Law, op.cit., at: p 276.
676 Boas (GIDIEON) and authers , Forms Of Responsibility In International Criminal Law, op.cit., at: p177-178.
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: « [Le supérieur hiérarchique] devrait [...] étre tenu [...] responsable de ne pas
avoir empéché qu’un crime soit commis ou de ne pas s’étre opposé au comportement
illégal de ses subordonnés« . »
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See IBID, et voir Henzelin (Marc) : « Les raisons de savoir » du supérieur Hiérarchique qu’un crime va
étre Commis ou a été commis par un Subordonné, Examen de la Jurisprudence des tribunaux
pénaux internationaux pour L'ex- Yougoslavie et le Rwanda », in actualité de la Jurisprudence Pénale

Internationale Bruylant, Bruxelles, 2004, Pp : 81-125, at : 86.

677 Sander (Barrie) : « Unravelling the confusion concerning successor superior responsibility in the
ICTY jurisprudence » ,Leiden journal of international law ,2010, vol:23, Pp: 105-135, at : 114-115.
678 Voir : Rapport du Secrétaire général établi conformément au paragraphe 2 de la résolution 808 (1993).
Documents officiels des Nations Unies, S/25704 (1993),p : 15.

679 Voir : Prosecutor v SEFER HALILOVIC, JUGEMENT, Affaire n° :IT-01-48-T, op.cit , para : 51.
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This criminal liability may arise either out of the positive acts of the superior (sometimes
referred to as "direct" command responsibility) or from his culpable omissions ("indirect"
command responsibility or command responsibility strictu sensu). Thus, a superior may
be held criminally responsible not only for ordering, instigating or planning criminal acts
carried out by his subordinates, but also for failing to take measures to prevent or repress
the unlawful conduct of his subordinat 680"
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680 See Prosecutor v.Zejnil Delalic Zdra Vko Mucic also known as "PA VO" Hazimdelic Esad Landzo also
known as "ZENGA" ,Judgment ,Case No.: IT-96-21-T ,16 November 1998 ,Para : 333
681 |bid .
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682\/oir Prosecutor ¢/ NASER ORIC , JUGEMENT, LA CHAMBRE DE PREMIERE INSTANCE II , Affaire
n® IT-03-68-T, 30 juin 2006, para : 326.
683 \/oir Prosecutor ¢/ NASER ORIC, op.cit , para : 326.
684 | e tribunal dit :
Cependant, transparaissaient dans la jurisprudence postérieure a la Deuxiéme Guerre
mondiale des divergences de vues quant a la nature cette responsabilité : responsabilité du fait
des subordonnés ou responsabilité sui generis pour manquement au devoir.

Voir : Prosecutor v SEFER HALILOVIC, JUGEMENT, Affaire n° :IT-01-48-T, Date : 16 novembre 2005, LA
CHAMBRE DE PREMIERE INSTANCE I, SECTION A, para : 42.
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Thus, as correctly held by the Trial Chamber, as the element of knowledge

has to be proved in this type of cases, command responsibility is not a

form of strict liability. A superior may only be held liable for the acts of his
subordinates if it is shown that he “knew or had reason to know” about them.
The Appeals Chamber would not describe superior responsibility as a

vicarious liability doctrine, insofar as vicarious liability may suggest a form

of strict imputed liability %7,

1992 wd s i S saal i85 e 226-223 gl J) iy 5 68
See Bantekas (llias ) ,Principles of direct and superior responsibility..., op.cit, at : 95.
686 See Prosecutor ¢/ Halilovic , trial judgment , para: 54.
687 The Prosecutor v. Zejnil Delali¢, Zdravko Mucié, (aka “Pavo”), Hazim Deli¢, and Esad LandZo,
(aka “Zenga”), Case No. IT-96-21-T, Judgement , 16 November 1998 para: 239.
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688 Frulli (Micaela ) ,Exploring the Applicability of Command Responsibility to..., op.cit., at :1028-1029.
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690See Yuval Shany and Keren R.Michaeli : « Tha case against ARIEL SHARONE revisiting the doctrine of
command responsibility », international law and politics ,2002 , vol: 34, Pp: 797- 886 , at : 817.
691 Voir affaire n IT-01-47-T, 15 MARS 2006, para : 67.
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692 Voir Le Procureur ¢/ Tihomir BLASKIC, Jugement , Date : 3 mars 2000, Affaire n° IT-95-14-T, para :
321

093 See Elies van Sliedregt: « SYSTEM CRIMINALITY AT THE ICTY INDIVIDUAL RESPONSIBILITY &
COLLECTIVE CRIMINALITY », In: A Nollkaemper/H. van der Wilt (eds.), System criminality in
international law, Cambridge 2009, pp. 183-200.



235 | dasil
LYl & Sl amlll e plall lsbl Jedl dnas )l Oles oW e g
A 058 Lazia 5 BB B 0K OF bl 8 e al J) o g 5 ol 00 s g sl
oo B s A asld) Al pll Y Olastl o 18 G o SO A el 5 gl
Lide W jlaed | e Jogn D) ) 0B U 5 ¢ dolg o B Slasbl A Gl OIS
5 ol ads sl dhay SO0 8 W OF s Y IS OB aw g0 OB b e 2SS ) Sl e
Slbadl sda g e 2l OIS i o o @580 055 S5 OB WL e & gie bl 513 L)
B9 3L 5 ¢ e ) dek g 1585 1S e g ed) e i) 2 gl Jlie LYl e s 5
Shdl dbsl o5 b s ¥ S OB pggiedl e g B e Bgdall lls § e alis
LB sl ) sl e B gl a2 Y)
Bgdall flis 3 RGBJ Corly g ol s e Al fsie ade Blas W oL Jod) e
oAbl & ghall s 2aSonad) OF sm S5 OB ey 2l 15655 ) 05 e 95,0l o i)
&W\;jﬁg\otdjﬁ\o&@ﬁdxq&)\gvﬁuaﬂﬂJW\wu{gaﬁxw\
Wil B b 5 WPl S g Ldly Boms 18 5,50 il e nf e o) 4l s den b )
oo ol Tl e ol el e el YT Gl OF (S Y sl OF Tas il

095 ol Sl 0 Sl 1S 55 ol adlinedl a2 L) aadast)

694V oir LE PROCUREUR ¢/ NASER ORIC , Affaire n° : IT-03-68-A, 3 juillet 2008, ARRET, déclaration du
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69 Voir : Prosecutor v SEFER HALILOVIC, JUGEMENT, op.cit , para : 78.
D g g Sy alls Y 5 697
Article 4 de I’ordonnance frangaise du 28 aofit 1944 :
Lorsqu’un subordonné est poursuivi comme auteur principal d’un crime de guerre et que ses
supérieurs hiérarchiques ne peuvent étre recherchés comme coauteurs, ils sont considérés comme
complices dans la mesure ou ils ont toléré les agissements criminels de leurs subordonnés.

Prosecutor v Halilovic” (Judgment) Case No IT-01-48-T, Trial Chamber (16 November2005) para .43



237 | dasil
S e S5 A g ol e o Rl s e BB S ) e U,
8 g ol S b s S gl e e gl e B Al L ¢ ald el s
B5 1 i g gemall 3O Joars Jm B cstall 31 319 31 BB a0 aue:JgY1 Clladl)
3 il
CGLL AL el e Al Adgsend) o Wl 5l ws ) agsendl s gaidl
Ml Bzl o W o Ol o sasledl Jlesl " Liases " ogn b s ) dey )

!

R PC R P U S SN ST S SRR o CA Uy ST SN S EN P

oS o ol B Zheay 2 SlaeV pde ) UL 8 ks Wl (SO Ltie Sl cladll bk

c el dind) o el i) a g Al B a s (G T b — (6 Ss )

Mggﬂ\@ﬁuww@wwwqﬂ\@sw\@f@\;w\mm

b ad o Ay el ad g ool A ST Al 0L Lege 61 LzeS e e Mauthausen
oy 55 Jste Y S Y Bl e S ateb (Son O W O 2 s sler
OV &y ¢ el e Wl Vgten 050 VT 87,0015 05) 3 pasis Y o e of (5 Sens (5Y o
s Of LSy "898 5 5 OS5 wils A QW Jem O a8 ¥ oV gn e et S
U513 ey climnd) I8 day oz OF Gosdl I 0 clo s L) s 28l OF sliadll M
wphe b ol LS ¢ sl f Jadll il S8 sl el WSS B Sl e S

698 \/oir LE PROCUREUR c/Dusko Tadic olias « dule »,op.cit,para :676.



238 | Zasil
S g adaad B Ogb e L oa ogY S 86 o1 i " asld) 1Y feedl)

e ol i O ganlos

(06 8L ) t}u))» Lol LSl Sl &5)1 %)Lﬂ\ L@JWT c>-J5 Loy oda 3\5}&5\ pe g
ol S g asadly ey B3l O @ ST Liie (105 sslel )5S s Bl asseus s

.n“.w}ijMF\ﬂJ\dblq@)ySf\jﬂjfb\jkbug&}‘)\gj\wu

preds = o) e = oline e LB LS e el ey g a8 Bl Al O LS
Lo spg daSadl Cm e a3lilly 31331 o aad Bls 05 OF (oF (o) 31y 356 ) e el ol
S O L d g3 ol ¢ ) b ) il L)y ¢ Rl o ¢ a1 (6 pe il
OV samly dgs ol e oSOyl il 5§ s B oskiandl A gl RSl Ly et o
CONPEN R PI  CRON U R A PRV A PRV BN e S NE PR PR P A SN [P RN
-l il
WSV NPRVPCSEINE NS PR S SRR RPNV RSV N PSRN B OO g 21 PR T
5§ s WS Bl e T a3l 5 (2)6 ()7 1 slpadl S 1ly, 5 Wdd g 2aSone Rl
5" Jell Ao J1 ALl sl pde " e O jlize iy (5. p) I el Y1 pladl e 27 BaLad)
ihall OB ol ar gy ¢ Bglete 5y5e oY) mer Jo e Bl WA plad) 0L
o Lo Mtae o Ol s o 2038 3 Tge o 20 ol Wgll Lty O elgor ol deen )

2l o)l ol Sllasl J s ¥ LSTs aglod) a gzeadl oo JIse 1 e Jlm b ain ¥ ¢ Lo oS- Uil g



239‘1,,,@\
M e lpolas) LSl dujles 095 Gasedd) dan ) ddall by 8 ) aolsdl a2y

u.a_x.:J\

& 3 e OSSO l gl el e pde ga Oleatied) sda aeiad p Bl

) Blasdl ol et (Son i ) S5 gl it e Jual G5B S S e G e OIS
Joaos S g e n B )5 BB S Sl Jodd) Ol a6 P Ly ey
35 st Jon e gt ot g Aaadl o sy et s S Y 5 il S 3

i grnal el Bols O 3l boras ¥ Sl OF ga LSl 0B 6 5T 2 e

rols O 3y a3V by o 3880l &g el W Jros Jl 3 WU 9 5,40 Ll
Hadlihasanovic gzl g (2 ¢ B dgs Judl Lo o Jax Lo lda 5 106 wizy aimlee J> 3
7(1) 3 gl or sar A g 5mad) o o2 s e o Lot BaSondl s Lgd o Ol By o 2
S Wgsndl tab J 1S 5 Sl ol Jem OVl sy g b uST ) 5 ¢ 70 7(3)
9 ¢ R Aggadl o W A ggns o 7(1) B3l Wiyl ) dealadl s e e il
S adggeed S sl Cale Lie e K2y ol 2 O ga 23 e ST
e ezl g Sl pla e Bl Bald) e SIS St § a9 AeSns plel cliadll

CB..U\

699 See :Eser,op.cit,p : 780
700 INTERLOCUTORY APPEAL ON DECISION ON JOINT CHALLENGE TO JURISDICTION , CASE NO: IT-01-
47-PT, 27 November 2002, para: 28 .



240 | zasil

B RPN renlie ui“i upb-w‘Y\ N ga ¢ ¢ “ Leaders, organizers, instigators and accomplices”
S Aggeadl OV ¢ W A ) 5 Wt g BaSons pla e Anldl Bal) e S5 A
ol sl aaSonall i ¥ JUWl g 88k dggen o W5 g il cd L Osnlie
O a ol e il Y e A Sl 0l S o) of ilsw 0

G Sl dadll 1 5 s A agses pld) bory Sl Jell 05U 0B el e Sl
i g5es o B,al Jlae ol moy o gy oo OLY Lawy ¢ & ool ST b xay WS¢ el
gl (Sl e pslall slgr ¥l Bl Sy i) atinay B Anlis ol | Jls 3 g 5,40
S Sl oL Wsa united states of america V wilhelm list .3 & o) e e el
Oy Code al Je = 72 LY ) 3 dlir 355 (5 S B say = gmadl jlael S
Ol Jsth LSy BB a5 Ol by ¢ i 3 oS ol ol el 8 Sl dad s g o) i
LS NS PRV RO [P S PO O S P WP IR P

BT s o JWL g sl el gl e ciillail 5 s 28l O o Wl I3 Jo Lidss
ST oL 875 w5 clgadll o LS OT on G5 e STV g alall sl gl candl Lad) g Ay ol Aols
& 830 g 54 A g5 oS-T " complement LS5 " 28 53l 35,150 UL &1 ) B st

e Logale gdod det gl i JUL 9 ¢ 704 L sl e 5 yle a ol 25 SaLa)

550 o] U oS 3y sl ) Bl LDt g 2Sns o) pll o) i) )

T WSy 0a 1387 Wl 5 5 pued BVl Ao Wl s shes 015 g1 sk BLd) e 1 Ao pLe3)

701 INTERLOCUTORY APPEAL ON DECISION ON JOINT CHALLENGE TO JURISDICTION , op.cit, para : 30-31.
702 See :W.Parks, op.cit,p :58.

703 Voir : LE PROCUREUR c¢/Dusko Tadic olias « dule »,0p.cit,para :675.

704 See :ambos ,op.cit,p :770 .



241 \ TR

Y GG 3wl B e ezl ol OF e ¢ gl Blval) sl e LSSy S 0l
S Tk 65 —ab 53 5 5ol o) ods — Sl OGS el 8 et S sl of e ol
Jo anteadl ana OF 5o 5 S Ok dos Ll 7 1 I3 e 5 705 Lges ) e munal T s aal
TS CRPIE RPA TSSO D g WO R SYCIPRS VS ER P S I I SHEN G | S P g
Slel ) g Baad Jo¥1 s shasdl a5 WY pleV) Ay Beaal W WY Lzl B iz I ol o)

RV

L S dad g foms (89 345" dad g fums (8 1 s i g fnad) o qondl e 1 Y el

B3 Al i g send) B g Hhaes 5 ) sl LS Bl IS o e D)
B3ld) 1l o5 Sl gl eladll pSoTg 5 )W sleidl) o) )T J) 1ol 1da g Wil aikazad) el
REAPRY a;wwgm\ alad) 0 284 25

o) 83U 5T ol (aLEST (3l S e B ppdr) el oY1 0L fenrick Sk S5
Faabonodl AoV oy oY) Glas 13) 1301 SU ke glte el il e o sl Leasid pginlie Sy
708 el 805 (ol Vsas o 13] Lges ) e Tpmital 1l e agmmlin o Soy LS ¢ B0l

o8 OkheaS (3)6 5 (1)6 slsedl 0L g nlST 223 3 11y dolidl Sl & S5 i
Aol il ez (1)6 83l OF els laiin 2huay Lagdl ladh Y JUL 5 agsenddl o il
Al e lslimal L Loy [Sas SlId OV (3)6 solell Lazg 5 4l a8 ) 2 g guall 2 o gl
o5 W Ayt e o b Bols ez (6 Sl 05U e g i STy (1)6 3Ll b 35,1

. 797" command responsibility 53Ul agsee " 1 lastl ol gl OIS ko

705See : WILLIAM A. SCHABAS, An Introduction To The International Criminal Court ,Second Edition,
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711 See :ambos ,op.cit,p :770a .
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713 Voir : Prosecutor v. Krstic Case No. IT-98-33/T, Judgment, Trial Chamber, 2 Aug. 2001, para : 366-369.
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